No. 20 or 1963

AQtn May, 1963

An Act to control the use of Marks and Trade Descripﬁons in relation
to merchandise and consequentially to amend the Penal Code

ENacTED by the Parliament of Tanganyika,
PART 1
PRELIMINARY

L. This Act may be cited as the Merchandise Marks Act, 1963, and Short tits

- shall come into operation upon such date as the Minister may, by notice (onnence.

in the Gazette, appoint. . ment

2.—(1) In this Aoct, unless the .context otherwise requires— Interpretation
“covering” includes any stopper, cask, bottle, vessel, box, cover, capsule,
case, frame ot wrapper;

““false name or initials” means, as applied to any goods, any name or
initials of a person which—

(a) arenot & trade mark, or part.of a trade mark; and ,

(b) are identicel with, or a colourable imitation of, the name or
initials of a person carrying on business in connection with
goods of the same description, and net having authorized the
use of such name or initials; and '

(c) are either those of a fictitious person or ofisome person not bona
fide carrying on business in connection with such goods;

“false trade description”™ means a trade description which is false or
misleading in a material respect as regards the goods to which it is
applied, and includes every alteration of a trade description, whether
by way of addition, effacement or otherwise, whers that alteration
makes the deseription false or misleading in a material respect, and
the fact that -a trede description is a trade mark, or part of a trade
mark, -shall not prevent such trade description from being a felse
trade description within the meaning of this Act;
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“forged trade mark” has the meaning assigned to it by section 4;

“goods” means anything which is the subject of trade, manufacture or
merchandise; s,

“inspector’”” means any person inted the Minister be an
pﬁ::)ector for the pgrposes of ;l.ﬂ s Act; = g

“label” includes any band or ticket;

“Minister” means the Minister for the time being responsible for matters
of commerce; ’

“name” includes any abbreviation of a name;

" *“frade description” means any description, statement, or other indica-
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tion, direct or indirect—

(a) as to the number, quantity, measure, gauge or weight of any
goods; or

(b) as to the standard of quality of any goods, according to a
classification commonly used or recognized in the trade; or

(c) as to the fitness for purpose, strength, performance or behaviour

"~ of any goods; or

(d) as to the place or country in which any goods were made or
_produced; or _

(e) as to the mode of manufacturing or producing any goods; or

(f) as to the material of which any goods are composed; or

(g) as to any goods being the subject of an existing patent, privilege
or copyright;

and the use of any figure, word, or mark, which, according to the

custom of the trade, is commonly taken to be an indication of any

of the above matters shall be deemed to be a trade description within

the meaning of this Act;

“trade mark” has the meaning assigned thereto in the Trade Marks

Ordinance. _

(2) Without prejudice to the generality of the definitions contained in
subsection (1), a trade description (to whichever of the matters
mentiongd in the definition of “trade demi?tiou” it relates) shall be
deemed for the purposes of this Act to be a false trade description if it
is likely to be misunderstood as, or mistaken for, an indication as to the
same or some other such matter which would be false or misleading in a
material respect as regards the goods to which the description is applied,
and agything likely to be misunderstood as, or mistaken for, an indica-
tion of any of those matters shall be deemed for those purposes 1o be a
trade description. -

(3) The customs entry relating to imported s shall, for the
purposes of this Act, be deemed to be & trade description applied to
those goods. ; '

' PART T
FORGERY AND DECEPTIVE APPLICATION OF TRADE MARKS, ETC.

3. Every person who—

(8) forges any trade mark; or o % " l

(b) falsely applies to goods any e mark or any mark $o . near]

resembling a trade mark as o be likely to deceive; or :

(c) makes any die, block, machine, or other instrument for the

purpose of forging, or of being used for forging, a trade mark; ot
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(d) applies any false trade description to goods; or
(¢) disy of or has ih his possession, any die, block, machine, or
other ifistrument fot the purpose of forging 4 trade mark; or
() causes any of the things referred to in the foregoing paragraphs of
this section to be done, '
shall, subject to the provisions of this Act and unless he proves that he
acted without intent to defraud, be guilty of an offence and shall on
conviction be liable to a fine not exceeding ten thousand shillings or to
imprisoriment for a term not exceeding one year or to both such fine and
stich imprisonment.

4. A person shall be deemed to forge a trade mark who either— Certain acts

(a) Without the asseit of the proptietor of the trade matk thakes that forgery of
trade mark or a mark so nearly resembling that trade mark as to & trade mark
be likely to deceive; or

(b) falsifies any genuine trade mark, whether 5y alteration, addition,
éffacement, or othetwise, _ :

and any trade mark or mark so made or falsified- is in this Act referred

to as a forged trade mark. ;

8. It shall be a sufficient defence to any éharge of making any die, Saving of
block, machine, or other instrument for the p of forging, ot being i ordinary
used for forging, a trade mark, or of falsely applying to goods atty trade course of
mark or any mark so nearly resembling a trade mark as to be likely business
to decéive, or of ying to goods any false trade description, or

ausing any of the things in this seéction mentioned to be done, if the
accuséd satisfies the coutt—

(a) that in the ordinary course of his business he is employed, on
behalf of other persons, to make dies, blocks, machines, or other
instiiinents for making or beihg used in making trade marks, or,
as the cade may be, to apply trade marks or trade descriptions to
goods, and that in the case which is the subject of the charge he
was so employed by some person resident in Tanganyika, and
was not interested in the goods by'way of profit or commission
depéndent on the salé of such goods; and

(b) that hé took reasonable precautiohs against committing the Qlfmce

' ; and

(c) that he had, at the time of the commission of the alteged offence,

1o reasoh to suspect the genuineness of the trade matk or trade
dmﬁ;ion; and _

(d) that he gave to the prosecutor all the information in his power
with respeet to the persons on whosé behalf the trade mark or
trade description was applied.

6. Evety persoh who sells, or exposes for sale, or has in his possession Selling goods
for sale or fgrer any pufpose of trade or manufactare, any goods to which bearing false
any forged trade mark or false trade description is & or to which %,Td,sé'ﬁ;.
any trade mark or mark so nearly resembling a trade mark as to be tionsan
likely to deceive is falsely applied, as the case may be, shall, unless he Offeace
proves either— .
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(a) that having taken all reasonable precautions against committing an
offence against this Act, he had, at the time of the commission of
the alleged offence, no reason to suspect the genuineness of the
trade mark, mark or trade description, and that on demand made

or on behalf of the prosecutor, he gave all the information in
his power with respect to the persons from whom he obtained
such goods; or

(b) that otherwise he had acted innocently,

be guilty of an offence and shall on comviction be liable to a fine not
exceeding ten thousand shillings or to imprisonment for a term not
exceeding one year or to both such fine and imprisonment,

7.—(1) A person shall be deemed to apply a trade mark or mark or
trade description to goods who—

(a) applies it to the goods themselves; or

(b) applies it to any covering, label, reel or other thing in or with
which the goods are sold or exposed or had in possession for any
purpose of sale, trade or manufacture; or

(c) places, encloses or annexes any goods which are sold or exposed
or had in possession for any purpose of sale, trade or manufacture,
in, with or to any covering, label, reel or other thing to which a
trade mark or trade description has been applied; or

(d) uses a trade mark, mark or trade description in any manner likely
to lead to the belief that the goods in connection with which it is
used are designated or described by that trade mark, mark or
trade description.

(2) A person shall be deemed falsely to apply a trade mark or mark
to goods who without the assent of the proprietor of a trade mark
applies such trade mark or a mark so nearly resembling it as to be likely
to deceive. ;

(3) The provisions of this Act respecting the application of a false
trade description to goods shall extend to the application to goods of any
such figures, words, marks or colours or arrangement or combination
thereof, whether including a trade mark or not, or any false name or
initials, as are likely to lead persons to believe that the goods are the
manufacture or merchandise of some person other than the person
whose manufacture or merchandise they in fact are and provisions
relating to goods to which a false trade description is applied shall be
construed accordingly. .

- (4) Goods. delivered in pursuance of a request made by a reference
to a trade mark or trade description appearing in any sign, advertisement,
invoice, wine list, business letter, business paper or other commercial
communication, shall, for the purpose of paragraph (d) of subsection (1)
of this section, be deemed to be goods in connection with which the
trade mark or trade description is used. :

8.—(1) Where 'at- the commencement of this Act a trade description .
is lawfully ‘and generally applied to goods of a particular class, or
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» manufactured by a particular method, to indicate the particultir class or

method of manufacture of such goods, the provisions:of this Act with
respect to false trade descriptions shall not apply to sueh mde descrip-
tion when so applied:

Provided that, where such trade description includes the name of a
place or country, and is likely to mislead as to the place o, country
where the goods to which it is applied were actually made or- prodmed
this section shall not apply unless there is added to the trade description,
immediately before or after the name of that place or country, in an
equally conspicuous manner, with that name, the name of the glaoe or
country in which the goods were actually made or produccd with a
statement that they were made or produced there. -

(2) Where— vk

(a) at the commencement of this Act a trade mark ﬁther isr stered

under the Trade Marks Ordinance or is in use to indicate a
connection in the course of trade between goods and the proprietor
of the trade mark; and

(b) the trade mark is used to indicate a connection in the course of

trade between the goods and the person who is the proprietor of
the trade mark or between the s and a who is
registered under section 31 of the Trade Marks inance as a
registered user of the trade mark; and

(c) the person who is the proprietor of the trade mark is the same

person as, or a successor in title of, the person who is the
proprietor at the commencement of this Act,

the provisions of this Act with respect to false trade descriptions shall
nothaggg];o such trade mark or part of such trade mark when applied to
suc

PART IIT
IMPLIED WARRANTY ON SALE OF MARKED GooDs

9. On the sale or in the contract for the sale of any goods to which a Implied
trade mark or mark or trade description has been applied, the vendor ¥araty,
shall be deemed to warrant that the mark is a genuine trade mark and marked
not forged or falsely applied, or that the trade description is not a false
trade description within the meaning of this Act, unless the cqptrary is

expressed in writing signed by or on behalf of the vendor and delivered
at the time of the sale or contract to and accepted by the purchaser.

PART IV
PROVISIONS RELATING TO THE IMPORTATION OF GOODS

10. No person shall import into ‘Tanganyika for sale any goods— Prohibition

(a) to which any forged trade mark or false tra.de dcscnptlon 18 gfcm of
applied or to which any trade mark or a mark so nearly resembling certain :
a trade mark as to be likely to deceive is falsely applied; or

(b) to which there is applied any trade mark or'trade description
which contains a direct or indirect reference to any town, place,
district or country other than the town, place, district or country
in which the goods were made or which bear-any name ‘or trade

\
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mark of any manufacturer, dealer or trader in Tanganyika,
unless there is added to that trade mark or trade description
in a conspicuous manner the name of the country in which such
goods were made or produced so as to indicate that they were
made or produced in that country.

Conditions! - 11, The Minister ritay, by order published in the Gazette, prohibit the
prohibition - jmiportation into Tanganyika for sale of goods of ary class or description
ggd of unlgus gither or both of the following requirements have been complied
8 with:—
(a) thére aré applied to the goods words statitig clearly the country
© in which they were made o produced and such words aré applied
in such manner as may bé specified in the otder or, if no manner
is specified, in a conspicuous manner;

(b) the goods bear such mark as may be specified in the order and

conform to such standard as may be presciibed in thé order.

A4 A PART V
INVESTIGATION AND PROCEEDINGS

12.—(1) it shall be lawful for any inspector, on production of his
authority, or for any pelice officer of or above the rank of Inspector, to
enter without warrant and inspect any premises in which he has reason
to believe that an offence against this Act has been or is about to be
committed, and therein to— _ .

(a) eﬁamine goods, and all books, accounts and documents relating

thereto,

(b) take samples of any goods, and take copies of any book, account
or document as aforesaid, or part thereof; :

(c) seize, remove and detain any goods which he has reasonable cause
to believe may afford evidence of an offence against this Act, and
any container, receptacle, book, account or document relating
thereto;

(d) require any occupant of such premises to render such explanations
and give such information relating to any goods therein as may
be reasonably required by such inspector or officer in the
performance of his duties. '

(2) The power to act under subsection (1) shall only be exercised
without warrant if the inspector or officer so acting has reasonable cause
to believe that the delay occasioned in obtaining a search warrant would
seriously hinder him in the performance of his duties.

(3) "Any person who obstructs or hinders an inspector or officer acting
in pursuance of any of the provisions of this section, or who on any
requisition under graph (d) of subsection (1) wilfully withholds any
Eﬁrmation or gives aiy information knowitg or hdving réason to
believe it to be false or misleading, shall be guilty of an offénce and shall

. be liable on conviction to a fine riot exceeding three thousand shillings or
to a term of imprisonment not exceeding three moaths, or to both such
fine and imprisonment: ' '

Provided that no person may be reguired to answer any duestion
the answer to which may tend to expose him to any criminal charge,
penalty or forfeiture, . ;

i
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(4) Before removing any goods, account or document under the
provisions of this section, the inspector or officer removing it shall furnish
the person in whose custody or possession the goods are at the time of
removal with a written receipt therefor. : ; '

(5) Every seizure under paragraph (c) of subsection (1) of this section
shall be reported without unnecessary delay to a magistrate. _

13, The court before whom any person is convicted of an offence gtoﬁeiture _
against this Act may declare any goods in respect or by means of which m?iocg'&m
the offence was committed to be forfeited.

14. If the owner of any goods or things which, if the owner thereof Forfeiture
had been convicted, would be liable to forfeiture under this Act is o 800ds in
unknown or cannot be found, a charge or complaint may be laid for the owner
purpose only of enforcing such forfeiture and a subordinate court
may cause notice to be advertised stating that, unless cause is shown to
the contrary at the time and place named in the notice, such goods or
things will be forfeited, and at such time and place the court, unless the
owner or any person on his behalf, or other person interested in the
goods or things, shows cause to the contrary, may order such goods or
things or any of them to be forfeited.

15. Any goods or things forfeited under this Act may be destroyed Disposal
or otherwise disposed of in such manner as the court by which the same gorfeited
are forfeited may direct, and the court may, out of any proceeds which
may be realized by the disposal of such goods (all trade marks and
trade descriptions being first obliterated), award to any innocent party
any loss he may have innocently sustained in dealing with such goods.

16.—(1) Where, in any prosecution under this Act, the consent of Evidence
the proprietor of a trade mark is a relevant issue, the onus of proving
the consent of such proprietor shall lie on the accused.

(2) In any prosecution for an offence against this Act, in the case
of imported goods, evidence of the place from which the goods were
consigned to Tanganyika shall be prima facie evidence of the place or
country in which the goods were made or produced.

17. No prosecution for an offence against this Act shall be com- Limitation of
menced after the expiration of five years next after the date on which Prosecution
the offence was alleged to have been committed.

18. Where any offence against this Act is committed by a company, Offences by
firm or other association of individuals, every person who at the time of companics
the offence was a director, manager, secretary or other similar officer of
such company, firm or association, or who was at that time concerned
or purported to act in the management of its affairs, shall be severally
liable to prosecution and punishment in like manner as if he had
himself committed the offence, unless he proves that the offence was
committed without his consent and that he took all reasonable steps to
prevent its commission. . o :

19. The Penal Code is hereby amended ling Chapter Amendment
13 The Penal by by opgeie - Chagiat fmime

_ o - Cap. 16

Passed in the National Assembly on the twenty-fourth day of April,

1963. == . p '
4 s e S SC.

........................................

Clerk of the National Assembly
Printed by the Government Printer, Dar es Salaam.




